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Margaret Burnet, ſpouſe to Alexander Bannerman' 
merchant in Aberdeen, 
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The PETITION of Marjory Burnet, widow of 


George Forbes junior, merchant in Aberdeen. 


\ ROM the codicil which gives occaſion to the preſent 
ueſtion, it appears clearly to have been at that time 
the will of Dr Burnet, the teſtator, that L. 1000 Sterl. 
ſhould be divided betwixt the children of his ſiſter Mar- 
ory Baither the petitioner, and the children of his niece Marga- 
et Burner, the reſpondent ; of which ſum the petitioner's 
tildren were to have L. 600, and the reſpondent's children 
L. 400; and the mothers: were to liferent the portions of 
heir reſpective children. 
And if your Lordſhips eau entertain any doubt of the 
defunct's will from the words, it could be very clearly pro- 
ed from the evidence both of Mr Andrew Burnet, the exe- 
tor, who wrote the codicil, and Mr Thom, at whoſe fight 
he money is directed to be ſettled, and of ſundry other per- 
ons of character, to whom he declared his purpoſe long be- 
fore the codicil was executed; for the execution was delayed, 


ting for Mr Andrew Burnet the executor, until the day 
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before the defun&'s death. The only queſtion, th ; 
Whether this intention can be diſappointed by the 3 in 
which the teſtator has executed it, viz. by the falſe narra- 
tive, That in his will he had left to his niece Margaret Bur- 
net, the reſpondent, the liferent of L. 200 Sterling, and to 
his ſiſter Marjory the liferent only of L. 400 Sterling; where- 
as in fact he had left to his ſiſter the liferent of the whole 
L. 600 given by his will, even of the L. 200 of which he had 
given the fee to the child of his niece Margaret Burnet; ſo 
. that by his will he gave no liferent at all to his niece. ; 

It is an agreed fact, that the teſtament was not then in 
the hands either of the teſtator or of Mr Andrew Burnet ; 
and as it had been executed about nine years before, viz. in 
September 1754, it was natural enough that both the writer 
and the dying man ſhould have forgot the preciſe contents of 

it, and ſhould have ſuppoſed that the teſtator's plan at that 
time was alſo his plan when he made his will, viz. that each 
of the ladies ſhould liferent the portion given to her children. 
But this (miſtake will not diſappoint the plain will of the te- 
ſtator ; for it is ſufficient that his laſt will was, that the mo- 
ney ſhould be liferented in the way mentioned 1n the codicil. 
-And though a falſe narrative of a deed which a man can- 
not alter will ſignify nothing, where a man has it in his 
power to alter, or make a new ſettlement, the falſe narrative 
has the ſame effect as if it had been truly contained in the 
former deed. For example, ſuppoſe a man ſays in his codi- 
cil, Whereas I have legated to John in my will L. 100, I 
“give him now in my codicil L. 100 more, there can be 
no doubt but that John would be intitled to a legacy of 
I.. 200, ſuppoſe his name had never been mentioned in the 
will ; becauſe the intention of the teſtator is clear, that John 
ſhould have L. 200; and whether he gave it him then or for- 
merly, is the very ſame thing. In the ſame manner, if the 
teſtator in his codicil ſhould ſay, Whereas I gave to John 


in my teſtament L. 400, I now give him an addition of 
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IL, 200 more; and ſuppoſe it ſhould be found in the te- 

ſtament, that John had got L. 600, he would nevertheleſs 
get no more than fix, for the reaſon mentioned in the Lord 

Ordinary's interlocutor, namely, that he got the additional 
two only upon the ſuppoſition that he had got no more than 
I.. 400 before. And this laſt caſe is exactly ſimilar to the 
preſent, with this only difference, that it was more natural 
that the teſtator here ſhould be led into a miſtake in the re- 
cital of his will, by the confuſion that the diſtribution of the 
fee and liferent betwixt the ladies and their children occa- 
ſioned. 

In all ſuch caſes the law preſumes, that if the teſtator 
had been ſet right, and informed of his miſtake, he would 
have ſaid, Very well; if I did not do it then, I can do it 
„ now; ſo let it be done.” And indeed there can be no 
doubt but that Dr Burnet would have ſaid ſo in this caſe, 
when it is conſidered how much more rational his laſt will is 
than his firſt ; as by his laſt he clears and ſeparates the inter- 
eſts of the ladies and their children from one another, ma- 
king each of the ladies liferent the portion given to her chil- 
dren; whereas by the former will one of them liferented the 
whole portion given to the children of the other. And by 
this laſt will, according to the interpretation put upon it by 
Marjory, their intereſts are ſo confuſed and jumbled toge- 
ther, that ſhe liferents L. 200 of what is given to Margaret's 
children, | | 

The argument in the petition - goes upon the ſuppoſition, 
as if Dr Burnet had revoked in his codicil what he had 
done in favour of the. petitioner in his teſtament, If it were 
ſo, the reſpondent has no doubt but that a teſtator, by ſuch 
a narrative in his codicil, could revoke and take away, as 
well as give. But the fact is, that the teſtator here has ta- 
ken away nothing from his ſiſter or her children, of what 
he had given them in his teſtament; for the ſiſter by the co- 
dicil ſtill retains the liferent of L. 600, and her children get 
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an additional legacy of L. 200: And the only queſtiom is, 
whether or not the ſiſter is to have the additional liferent of 
L. 200, given her by the codicil? as it is ſaid in the Lord Or- 


dinary's interlocutor, the teſtator's will is in the codicil only 


to add to her the liferent of L. 200, on the ſuppoſal that ſhe 
was formerly provided to no more than the liferent of 
L. 400. And this reaſon would be decifive. of the caſe, even 
if it were a.deed inter vivos; much more is it. ſo in the caſe 
of a teſtament or codicil, where the will any way expreſſed is 


As to the authorities from the Roman law, to prove that a 


 falſa demonſtratio, or a falſa cauſa, non nacet legato, they appear 
to prove againſt the petitioner ; for they ſhew that the will 
of the teſtator, however expreſſed, or whatever reaſon may 
be given for it, ought te be the rule. And if a falſe demon- 


ſtration, or a falſe cauſe, will not hurt a legacy, neither 
ought a falſe narrative, ſuch as is here. And accordingly 


the petition admits, That an error in the. narrative upon 
60 ich ds, d ot invalidate the | 
* which a legacy proceeds, does not invalidate the legacy 


“ itſelf.” And therefore, as in this caſe, the will of the 


teſtator is clear, that the liferent of L. 1000 Sterling ſhould 
be divided betwixt the ſiſter and niece, in ſuch a manner, 
that the ſiſter ſhould liferent L. 600 of it, and the niece 
L. 400; the falſe narrative upon which this deſtination pro- 


ceeds cannot invalidate it. 
n reſpect whereof, &c. 
od - JA. BURNETT. 


